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In a further expansion of common law contractual rights against loan servicers, the 
United States District Court for the Eastern District of California found that a loan 

servicer may be contractually liable for statements made to borrowers by an unidentified 
employee of the servicer during a single telephone conversation.     

In Hogan v. Central Loan Administration dba Cenlar FSB, 2022 WL 1228787 (E.D. 
Cal. April 26, 2022), the borrowers filed an action against Citibank, N.A. (“Citibank”) 
and Central Loan Administration, dba Cenlar FSB (“Cenlar”) alleging (1) breach of 
contract; (2) negligence; and (3) negligent misrepresentation.

The borrowers alleged that in April 2019, they were advised by a Citibank personal bank-
er to pay their monthly mortgage in two payments and that their second payment would 

not be deemed late as long as it 
was received by Cenlar before 
the 15-day grace period ended.  
The borrowers changed their 
monthly payment into bi-month-
ly payments and alleged the total 
amount of the two payments per 
month exceeded the minimum 
monthly payment.1

The borrowers noticed that 
Cenlar was applying early pay-
ments to the loan principal and 
rejecting the second payments 
as partial payments.  On Sep-
tember 22, 2019, the borrowers 
met with Gabriella Peter, the Fi-
nancial Center Operations Man-
ager at a Sacramento branch of 
Citibank.  Ms. Peter connected 
the borrowers with a Cenlar rep-

resentative, whose name and position was unknown. The borrowers alleged that during 
this phone call, Cenlar, through its representative, agreed to the following:  A. Cenlar 
agreed to recharacterize all past payments incorrectly applied to principal and apply 
them to payments on the loan, to remove all negative credit reporting and waive late 
fees. B. The borrowers agreed to immediately pay in excess of $4,400 for rejected pay-
ments along with a ‘telephone convenience fee’ to bring the account up to date.  C. With 
the application of payments applied to principal now reset as payments on the loan, the 
borrowers’ account would be paid current until February 1, 2020.

Servicers May Incur Contractual Liability for Statements Made to Servicers May Incur Contractual Liability for Statements Made to 
Borrowers In a Single Telephone ConversationBorrowers In a Single Telephone Conversation
By James F. Lewin, Esq., The Mortgage Law Firm, PLCBy James F. Lewin, Esq., The Mortgage Law Firm, PLC

Continued on Page 26Continued on Page 26

““
‘Plaintiffs [sufficiently] allege Cenlar ‘Plaintiffs [sufficiently] allege Cenlar 
was in breach of the contract when it was in breach of the contract when it 

continued to misapply payments, report continued to misapply payments, report 
negative credit, “threaten other legal negative credit, “threaten other legal 

actions,” and “engage in ongoing and actions,” and “engage in ongoing and 
constant harassment of plaintiffs.”’ constant harassment of plaintiffs.”’ 

””
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DISCLAIMER

This journal is presented by the United Trustees Association 
(“UTA”). UTA encourages the open discussion of current 
events and issues relating to the nonjudicial foreclosure pro-
cess. UTA does not endorse the views and opinions expressed 
by any author, contributor and/or advertiser. UTA does, how-
ever, recognize the First Amendment right of every author or 
contributor to express his or her views.

The views of any person expressed herein do not necessarily 
represent those of the UTA, its directors, officers or members, 
nor are they to be construed, in whole or in part, as legal advice. 
For legal advice, please consult an attorney.

Copyright, 2022, UTA. All rights reserved. No part of the UTA 
Quarterly may be reprinted without permission. For permis-
sion, visit www.unitedtrustees.com.

The UTA Quarterly is distributed four times a year by the Unit-
ed Trustees Association. This journal is published to provide its 
readers with useful material concerning new and thought-pro-
voking developments, practices and trends in the trustee-relat-
ed industries.

To ensure that you receive a copy of the UTA Quarterly, be-
come a UTA member. Visit our Web site at www.unitedtrustees.
com for information.

We encourage UTA members, as well as our other readers, to 
contribute articles. Any ideas, comments and suggestions that 
you have for the UTA Quarterly would be appreciated. Please 
forward your remarks to the editor.
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OUR MISSION
To foster, improve and promote the 

integrity of the default services industry 
through a level of excellence, education, 
local outreach and legislative advocacy



President’s Message
Randy NewmanRandy Newman

With Fourth of July weekend approching, summer has ar-
rived. The days are getting longer and warmer and the 

roads are seemingly a little less crowded.

For those of you who are unfamiliar with the (almost) perfect 
weather in San Diego, the natives call the months May Gray and 
June Gloom since the sun tries to peak out from under the marine 
layer (what I was taught to call fog) each day, some days with 
success and most days without. Much like our hopes for some 
semblance of understanding in the legislature.

As we all know, foreclosure starts are at historical lows, the econ-
omy is strong, the real estate market is strong, and borrowers have 
more protections than ever. Even so, the California legislature is 
hard at work trying to make California become in loco parentis 
for property owners. It appears that adults cannot be trusted to 
handle their own affairs, so our Big Brother now wants to en-
sure that borrowers are protected from losing the equity in their 
property. Our lobbyist, Mike Belote, along with our legislative 
committee are both hard at work on trying to diminish the nega-
tive effects of SB 1323.  While I do not necessarily disagree with 
the purpose of the law (that is, saving some equity), I do disagree 
that it is necessary and believe it will add more complexity and 
confusion to an already complex situation and not do what it was 
intended to do. Please note that this is my personal opinion and 
not the opinion of UTA or its Board of Directors.

On a lighter note, our 47th Annual Education Conference and 
Trade Show is just around the corner on August 20th-23rd in Las 
Vegas at the South Pointe Hotel, Casino & Spa. As always, we 
have a terrific line up of speakers and panels discussing timely in-
formation that will help you and your company. And do not forget 
your Hawaiian Shirt as we will be having a contest for what is eu-
phemistically called the “craziest” one (I guess it’s now politically 
incorrect to say ugly).  

If you can come in early, we have a group rate at the new Cirque 
du Soleil show for Saturday night. Given the timing of our con-
ference this year, please make sure you take advantage of the ear-
ly bird special (expiring on June 30, 2022) and book your hotel 

room. Visit the conference website at https://utaconference.com 
for more information.

Enjoy the time with friends and family and do not take anything 
for granted. In response to the question “what are you going to 
do today” posed, the famous philosopher, Napoleon Dynamite re-
plied “Whatever I wanna do.  GOSH!”

I look forward to seeing you at South Pointe in August.

All my best.

Randy

Randy Newman is the President of Total Lender Solutions, based 
in San Diego and is serving as the President of UTA. He can be 
reached at randy@tlsemails.com.
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47th Annual UTA Education Conference & Tradeshow 
August 21-23, 2022 

Las Vegas South Point Hotel

Where Are We Now That
Moratoriums Have Lifted?
Fannie Mae, Freddie Mac, and Mr. Cooper who will
address what has changed since all the moratoriums
have lifted, effectiveness of loss mitigation programs
and what is forecasted for the future.

AUGUST 22, 2022

https://utaconference.com/

CATHE COLE SHERBURN
Trustee Corps

10:15 AM - 11:30 AM

DEAN MEYER
Freddie Mac

TODD BARTON, ESQ.
Fannie Mae
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Mr. Cooper



Featured Article

77

 United Trustees Association Summer 2022

Split of Opinion As To When Bankruptcy Stay Terminates Under Split of Opinion As To When Bankruptcy Stay Terminates Under 
Section 362(c)(3) As To Property of the Estate Section 362(c)(3) As To Property of the Estate 
By Mark Moburg, Esq., The Wolf FirmBy Mark Moburg, Esq., The Wolf Firm

In the Ninth Circuit, there has been some dispute as the meaning 
of bankruptcy code section 362 (c)(3).  That section provides 

that (c) Except as provided in subsections (d), (e), (f), and (h) of 
this section—

(3) if a single or joint case is filed by or against a debtor 
who is an individual in a case 
under chapter 7, 11, or 13, and 
if a single or joint case of the 
debtor was pending within the 
preceding 1-year period but 
was dismissed, other than a 
case refiled under a chapter 
other than chapter 7 after dis-
missal under section 707(b)—

(A) the stay under 
subsection (a) with 
respect to any action 
taken with respect to 
a debt or property se-
curing such debt or 
with respect to any 
lease shall terminate 
with respect to the 
debtor on the 30th 
day after the filing of the latter case; (emphasis 
added).  

In other words, and with limited exception, if the debtor files a 
second case within a year of the dismissal of a first case., the stay 
automatically terminates in that second case as to the debtor on 
the 30th day after the filing of the second case.  

That’s good, but it may not be enough for a foreclosure to pro-
ceed. In a bankruptcy case, there is a stay as to the debtor and as 
to the bankruptcy estate and you need relief from both in order 
to proceed without violating the stay. The question has thus been 
whether this section also somehow terminates the stay as to the 
estate.

Strangely, in a case entitled In Re Reswick, (Reswick v. Reswick 
(In re Reswick), 446 B.R. 362 (B.A.P. 9th 2011)), the Ninth Circuit 
Bankruptcy Appellate Panel (“BAP”) affirmed a decision by the 

bankruptcy court that section 362(d)(3) terminates the stay both 
as to debtor and as to estate.  The case involves a strange set of 
facts.  In that case, the debtor’s ex-spouse garnished the post-pe-
tition wages of the debtor.  The court found that the garnishment 
of the debtor’s wages did not violate the automatic stay as to both 
the debtor and the estate, because the case was the debtor’s second 

bankruptcy case within a year and the 
stay fully terminated 30 days after the 
filing of the second case under Section 
362(c)(3).  The BAP acknowledged that 
it was adopting the minority view.  See 
Reswick, at 369.  To reach this conclu-
sion, the BAP found that Section .363(c)
(3) was ambiguous, and then resorted 
to principles of statutory construction 
to resolve the perceived ambiguity.  See 
Reswick, at 366-367.

Normally, appellate court decisions bind 
lower courts.  However, for reasons be-
yond the scope of this article, decisions 
of a BAP do not bind the lower bank-
ruptcy courts.  Accordingly, in a decision 
entitled In re Madsen, ---  B.R. ---, 2022 
WL 1272583 (E.D. Cal. 2022), handed 
down on April 27, 2022, Judge Sargis of 

the U.S. Bankruptcy Court for the Eastern District of rejected the 
rationale of Reswick.

In that case, Nelson Madsen and Sharon Burns (“Debtors”) filed a 
bankruptcy case in 2021.  That case was dismissed on January 10, 
2022.  In 2022, the Debtors filed another bankruptcy case, within 
one year of the dismissal of their first case.  A secured creditor, 
Tri-County Bank, filed a motion requesting that the bankruptcy 
court enter an order under 11 U.S.C. §362(j) determining that the 
automatic stay had been terminated with respect to the estate as 
well as to the debtors.

Judge Sargis took issue with the BAP’s interpretation, noting that 
where a statute is clear on its face, there is no need to resort to 
principles of statutory construction – indeed, one of the bedrock 
principles is to read the “plain language” of the statute as written, 
and a court must rely on the law as written.  The judge in Madsen 

““
… some courts continue to follow the … some courts continue to follow the 
Ninth Circuit BAP Reswick case … Ninth Circuit BAP Reswick case … 
while other courts balk at such an while other courts balk at such an 

interpretation and only find the stay interpretation and only find the stay 
terminates as to the debtor.terminates as to the debtor.

””
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further pointed out that Congress was well-able to write a provi-
sion that in a multiple-filing situation, the automatic stay would 
not go into effect – indeed, it had done so in Section 362(b)(4)(A)
(i), which provides

[I]f a single or joint case is filed by or against a debtor 
who is an individual under this title, and if 2 or more 
single or joint cases of the debtor were pending within 
the previous year but were dismissed, . . . the stay under 
subsection (a) shall not go into effect upon the filing of 
the later case (emphasis added).  See Madsen at *9.

Judge Sargis’ opinion in Madsen is consistent with an earlier deci-
sion in the same district, In re Thu Thi Dao, 616 B.R. 103 (Bankr. 
E.D. Cal. 2020), in which Judge Klein held that the 30-day stay 
termination also only applied “with respect to the debtor” and not 
as to property of the estate in Chapter 7 cases.  The decision in 
Dao stressed the problems for Chapter 7 trustees if Section 362(c)
(3) was interpreted to mean that the stay automatically terminated 
in its entirety and not only “as to the debtor.”

The bottom line is that some courts continue to follow the Ninth 
Circuit BAP Reswick case and find that section 362(c)(3) termi-
nates the stay as to both the debtor and the estate while other courts 
balk at such an interpretation and only find the stay terminates as 
to the debtor. In the event of a serial filing where the second case 
is filed within a year of the dismissal of the first case, local coun-
sel should be consulted on how a particular judge views this issue. 
If there is any doubt, servicers should seek relief from stay as to 
the estate. But even where a particular judge regularly rules that 
section 362(c)(3) grants relief from stay as to both the debtor and 
the estate, it would be prudent to obtain a “comfort order” pursu-
ant to section 362(j) which provides as follows: “[o]n request of a 
party in interest, the court shall issue an order under subsection (c) 
confirming that the automatic stay has been terminated.”  

Mark B. Moburg is an attorney in the Seattle office of The Wolf 
Firm, A Law Corporation.   He has practiced bankruptcy law for 
over 30 years, and has served as a law clerk to three United 
States Bankruptcy Judges, including two of the Chief Judges of 
the United States Bankruptcy Court for the Southern District of 
New York in New York City.  He is admitted to the bar in Wash-
ington, California, and New York. He can be reached at Mark.
Moburg@wolffirm.com.
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Default Servicing
Economic Forecast
Rick Sharga returns to forecast trends for the
default servicing industry. Rick’s presentation
will provide information and analysis that
forecasts the economic environment, housing
activity, mortgage analysis, and foreclosure
analysis.

One of the country’s most frequently-quoted
sources on real estate, mortgage, and
foreclosure trends, Rick has appeared
regularly over the past 15 years on CNBC, the
CBS Evening News, NBC Nightly News, CNN,
ABC World News, FOX, Bloomberg, and NPR.

AUGUST 22, 2022

https://utaconference.com/

RICK SHARGA
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9:00 AM - 9:45 AM

47th Annual UTA Education Conference & Tradeshow 
August 21-23, 2022 

Las Vegas South Point Hotel
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Oh the games Plaintiffs play when seeking to avoid foreclo-
sure!  In the recent case of Field vs. U.S. Bank National 

Association, a borrower was suing for wrongful foreclosure fol-
lowing the foreclosure sale resulting from her uncured default on 
a loan of over a million dollars.  Defen-
dants moved for summary judgment on 
Plaintiff’s Second Amended Complaint, 
asserting that the foreclosure sale was 
conducted in accordance with the law 
and that notice of the trustee’s sale 
(“NOTS”) had been properly served and 
recorded.  Plaintiff opposed the motion, 
claiming that she had never been served 
with the NOTS.

This is where things got interesting.  In 
response to Plaintiff’s contention, De-
fendants pointed to her response to one 
of their Interrogatories:

SPECIAL INTERROGATORY NO. 16:

Do YOU contend that the [Notice of 
Trustee Sale] that YOU reference in 
paragraph 15 of the [Second Amended 
Complaint] was not mailed to YOU in 
compliance with California Civil Code 
section 2924b?  If so, then please pro-
vide all facts RELATED TO this conten-
tion.

[Answer:] Unsure

That was enough for the trial court, which entered judgment for 
Defendants. Plaintiff appealed, arguing that it was unjust for judg-
ment to be entered against her based on such an ambiguous re-
sponse as “unsure” and claiming that the non-receipt precluded 
her from tendering the sums needed to cure her default.  The ap-
pellate court made short shrift of her arguments, stating as to the 
former:

“What is unjust is discovery abuse.

What Field should have done was answer this simple contention 

interrogatory unambiguously, forthrightly, and truthfully. If her 
contention was she never got notice of the trustee’s sale, she had 
to say so and to provide the facts related to this contention.

It was unjust and improper for Field to 
swear during discovery she was “[u]
nsure” whether Rushmore’s notice was 
proper but then to contradict this po-
sition during summary judgment by 
swearing the notice was improper be-
cause she never got it.”

This result should not have been surpris-
ing to anyone.  Most Courts frown on 
playing “hide-the-ball” with discovery 
responses since the point of discovery 
is to eliminate gamesmanship.  The ap-
pellate court noted that, if Plaintiff real-
ized, after making her initial discovery 
response, that it was inaccurate or in-
complete, the Code of Civil Procedure 
provided a mechanism for her to correct 
the prior response.  What she could not 
properly due, though, was save such a 
significant change for her opposition to 
the summary judgment motion (or trial, 
for that matter).  If there was any ambi-
guity in her response, it was the fault of 

her and her attorney.  She was not entitled to create or rely on that 
ambiguity to avoid summary judgment.

As to her argument about being precluded from making tender, 
the appellate court simply observed that it was derivative of the 
failed argument that she had not received the notice of trustee’s 
sale, so fared no better.

If there is a lesson to be learned here, it varies depending on 
whether one is the borrower or the foreclosing entities.  For the 
latter, the rewarding lesson is that it pays for foreclosure trustees, 
servicers, and lenders facing a wrongful foreclosure action (par-
ticularly one based on a claim of non-compliance with the statu-
tory requirements) to serve written discovery to try to pin the bor-
rower’s claims down—and to use the borrower’s inadequate and 

A “Sure” Thing: A Borrower Gets Punished for Her Ambiguous A “Sure” Thing: A Borrower Gets Punished for Her Ambiguous 
Discovery ResponsesDiscovery Responses
By Jonathan D. Fink, Esq. and T. Robert Finlay, Esq. of Wright, Finlay & Zak, LLPBy Jonathan D. Fink, Esq. and T. Robert Finlay, Esq. of Wright, Finlay & Zak, LLP

““
It was unjust and improper for Field It was unjust and improper for Field 

to swear during discovery she was ‘[u]to swear during discovery she was ‘[u]
nsure whether Rushmore’s notice nsure whether Rushmore’s notice 

was proper but then to contradict this was proper but then to contradict this 
position during summary judgment position during summary judgment 
by swearing the notice was improper by swearing the notice was improper 

because she never got it.’because she never got it.’

””
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often, lazy, responses in its’ motion for a summary judgment.  For 
the former, the more painful lesson is that fluffing off one’s obliga-
tion to provide meaningful responses to discovery will come back 
to haunt you.  To paraphrase the Miranda warning:  Anything you 
don’t say can and will be used against you in a court of law.

Jonathan Fink is a Partner at WFZ’s California office. He can 
be reached at jfink@wrightlegal.net.

Robert Finlay is a founding Partner of WFZ. He can be reached 
at rfinlay@wrightlegal.net.
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Hawaii, and South Dakota.
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WFG is Your Go-To 
Source for Default 
Title Services

WFG’s Default Title Services Advantage
WFG provides a wide range of default title products backed by world-class service levels. Our 
consultative approach and personalized service mean we collaborate with each client to create 
customized solutions to meet your unique needs and market demands and help you navigate 
the challenging foreclosure process, regardless of your size and order volume.

WFG’s Default Information Portal
WFG seamlessly integrates with third- party attorney case management and product delivery 
systems. Our secure web-based Default Information Portal provides transparency and 24/7 
access to your production files for real-time access to all completed work and supporting 
documentation to facilitate client auditing.

Loss Mitigation                                      
Title and Closing Services

 y Valuation services
 y Property reports
 y Document signing and 

recording services
 y Lien priority insurance
 y Assignment verification
 y Title policy retrieval/

replacement

Foreclosure and REO                     
Title and Closing Services

 y Foreclosure information 
reports

 y Trustee Sale Guarantee
 y Litigation Guarantees
 y Deed-in-Lieu of Foreclosure
 y Short sale
 y REO title and closing services
 y Document retrieval
 y Recording services

Learn how our expert team can help optimize your default management process. 
Contact Julie Brosterman at 818-638-7505 or tsg@wfgtitle.com
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This convoluted case of Morris v. JPMorgan Chase Bank, 
N.A., et. al., covers 11 causes of action related to a complex 

set of facts resulting from foreclosure and bankruptcy actions all 
spanning over a decade, including the period of time when the 
California Homeowner’s Bill of Rights (“HBOR”) “sunset” for 
a year before being reinstated by the legislature. Although this 
recent California Appellate opinion was only certified for partial 
publication, the 50+ page opinion is still 
noteworthy. It’s likely the case could con-
tinue into the summer with further petitions 
being filed so be sure to attend the upcoming 
47th Annual UTA Education Conference for 
a full discussion of the ins-and-outs of this 
case and many others during the case law 
update panel. 

This article is not intended to be a full sum-
mary of the case, but instead an overview, 
from a foreclosure trustee perspective, of 
the allegations raised under the CA Home-
owner’s Bill of Rights (“HBOR”) and the 
resulting procedural effects. For legal prac-
titioners, the opinion is full of deep-dive 
analyses provided by the Court of Appeal reviewing statutory 
construction, legislative intent, procedural safeguards, and other 
legal arguments. 

Background and Procedural History

Borrowers filed suit against the Mortgage Loan Servicer and Ben-
eficiary following a completed trustee’s sale, raising a wide array 
of claims surrounding the Borrower’s attempts at loss mitigation. 
The original complaint alleged several sweeping causes of action, 
including: failure to assign a Single Point of Contact (SPOC), 
dual-track violations under HBOR, failure to provide statutory 
foreclosure mailings, and several other resulting causes of ac-
tion including negligence, unlawful, unfair or fraudulent business 
practices under the Unfair Competition Law (UCL), and seeking 
to set aside the trustee’s sale and to quiet title. Due to the lack of 
specificity supporting the allegations, two of the three Defendants 
jointly filed a general demurrer, and the trial court sustained as to 
all causes of action, with leave to amend. 

The trial court identified several specific deficiencies in the Bor-
rower’s complaint, including that “[the] alleged HBOR causes of 
action were “vague as to time” and “caution[ed]” [the Borrower] 
that, for the HBOR to apply, she would need to allege she was not 
in active bankruptcy during the relevant time because Cal. Civ. 
Code 2920.5, subdivision (c)(2)(C) excludes an individual who is 
pursuing such a proceeding from the definition of a “Borrower” 

authorized to bring claims asserting HBOR 
violations. After pointing out this vagueness 
defect, the trial court went on to sustain the 
demurrer as to each cause of action on var-
ious additional grounds, including failure 
to allege a “material violation” of HBOR 
and “actual economic damages,” failure to 
make any specific allegations, and failure to 
allege tender of funds sufficient to pay off 
the secured loan delinquency, or an excep-
tion to the tender rule. 

The trial court’s pointed response to the 
overly general allegations were nothing 
new, but notably, as the Court of Appeal 
points out in this opinion, “In support of 

their jointly filed demurrer, [Defendants] also filed a voluminous 
request for judicial notice of 17 exhibits, consisting of 200 pages 
of publicly available records. These documents included docket 
sheets from [Borrower’s] various bankruptcies that provided a 
detailed chronology of those proceedings.” Given the vagueness 
of the Borrower’s complaint, Defendants had provided the public 
records in an attempt to demonstrate compliance with the various 
statutory requirements. 

The trial court ended up providing the Borrower “one final oppor-
tunity to amend” to cure the identified deficiencies. The Borrower 
subsequently filed a first amended complaint, but again it lacked 
the specificity necessary to justify the alleged causes of action. 
In response, all three Defendants filed general demurrers arguing 
that the Borrower failed to cure the previous deficiencies. Once 
again, the trial court sustained, this time without leave to amend, 
and the trial court entered judgments of dismissal with prejudice 
in favor of all Defendants. 

““
This case highlights the difficulty This case highlights the difficulty 
facing loan servicers in prevailing facing loan servicers in prevailing 
on demurrers where the borrowers on demurrers where the borrowers 

raise HBOR allegations, which raise HBOR allegations, which 
often demand fact-specific often demand fact-specific 

determination.determination.

””

Not All Sunsets Are Enjoyable Not All Sunsets Are Enjoyable 
By Andrew J. Boylan, Esq., McCarthy HolthusBy Andrew J. Boylan, Esq., McCarthy Holthus
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Non-Judicial Foreclosure Overview

The Appellate Court begins their analysis with a high-level over-
view of the legal landscape of non-judicial foreclosures in Cali-
fornia, including the many statutory protections in place to protect 
qualifying borrowers (pages 12-19 of the opinion). This is a wor-
thy read for UTA members and their teams. 

Court of Appeal Analysis on HBOR Allegations

The Court’s analysis on several components of HBOR are also 
worth reviewing, including: the statutory definition of “Borrow-
er,” SPOC requirements, and the adequacy of dual-track allega-
tions.

“Borrower” Defined

There are many relevant statutory definitions that impact the ap-
plicability of HBOR’s statutory scheme. Therefore, any alleged 
HBOR violation usually begins with an analysis of the property 
type, lien priority, and occupancy status. One of the lesser dis-
cussed, but obviously essential terms, is that of “Borrower.” 

Under Cal Civ. Code 2920.5(c)(1), “… for purposes 
of Sections 2923.4, 2923.5, 2923.55, 2923.6, 2923.7, 
2924.9, 2924.10, 2924.11, 2924.18, and 2924.19, “bor-
rower” means any natural person who is a mortgagor or 
trustor and who is potentially eligible for any federal, 
state, or proprietary foreclosure prevention alternative 
program offered by, or through, his or her mortgage ser-
vicer.”

The defined term also includes a list of specific exclusions, in-
cluding: 

“ … “borrower” shall not include … (C) An individual 
who has filed a case under Chapter 7, 11, 12, or 13 of 
Title 11 of the United States Code and the bankruptcy 
court has not entered an order closing or dismissing the 
bankruptcy case, or granting relief from a stay of fore-
closure.”

This case, in part, deals with this final exclusion of when an in-
dividual loses his/her status as a “Borrower” for purposes of the 
listed foreclosure statutes when he/she has filed a bankruptcy that 
is still active. Ultimately, the trial court held that the Borrower 
twice failed to allege with sufficient clarity that she was a statu-
torily recognized “Borrower” for purposes of alleging violations 
under CA HBOR. 

But the Court of Appeal ultimately disagreed, pointing out that in 

the Borrower’s initial complaint, “she did not differentiate at all 
between the Defendants, and she said very little about the precise 
timing of the various wrongful acts attributed to them.” There-
fore, the question became whether her amended complaint “ade-
quately alleges that those acts took place while [she] was in active 
bankruptcy proceedings.” The trial court dismissed the HBOR 
claims given the lack of detail provided in the two rounds of com-
plaints. But the Court of Appeal dug deeper, namely reviewing 
the judicially noticed bankruptcy pleadings that were introduced 
by Defendants in an effort to prove-up their compliance, and ul-
timately disagreed with the trial court, finding that “upon careful 
study of the first amended complaint we do not think the timing 
of her bankruptcies is as impenetrably vague as the court’s ruling 
would suggest.” The Defendants’ proffer of the bankruptcy court 
documents filled in the allegations missing from the Borrower’s 
pleading, as they demonstrated that the alleged HOBR violations 
from 2015 came after Borrower’s bankruptcies ended in 2010 and 
2013.

Although procedural arguments were raised about whether the 
plaintiff was given a fair opportunity to cure a previously iden-
tified pleading defect, the Court of Appeal could not get past the 
fact that the bankruptcy timeline was “readily determinable from 
judicially noticed documents” and ultimately ruled that “at most, 
[Borrower’s] failure to improve her initial complaint by specif-
ically cross-referencing judicially noticed facts was a defect of 
form subject to a special demurrer seeking clarification, but was 
not a fatal ambiguity.” There is a lengthy discussion and analysis 
on the procedural aspects behind this, which will be further dis-
cussed at the upcoming industry conference. The case provides a 
cautionary tale on the double-edged sword of supplying too much 
information through requests for judicial notice.

Assigning a SPOC

Another complexity of the case revolves around whether the 
Borrower’s SPOC claim was adequately pled. Interestingly, in 
its analysis, the Court recalls how the statute evolved when the 
SPOC provision under HBOR initially sunset in 2018 and was 
later reinstated. The pertinent section was changed by removing 
“Upon request from a borrower who requests” and replacing it 
with “When a borrower requests …” which according to the Court 
“mak[es] it clear the duty to appoint a SPOC arises whenever the 
borrower requests a foreclosure prevention alternative, and that 
clarification must be taken into account.” Even though the alleged 
events in this case predated the subsequent legislative change, the 
Court still “give[s] due consideration to the Legislature’s stated 
views on ‘the prior import of its statutes.’”
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Following a detailed analysis, the Court of Appeal ultimately 
chose to depart from a separate line of cases and instead adopt the 
view that the phrase “‘upon request’ simply indicates when the 
SPOC must be assigned (i.e., upon the Borrower’s request for a 
foreclosure prevention alternative, as opposed to the Borrower’s 
selection of a foreclosure prevention alternative).” As a result, the 
Court held that since she qualified as a “Borrower” under HBOR 
then “[her] allegations adequately state[d] a violation of section 
2923.7 for failure to appoint a SPOC through which [she] could 
obtain reliable, up-to-date information about any impending fore-
closure.” 

Dual-Track Allegations during HBOR Sunset

By now we have a long line of cases dealing with many differ-
ent variations of HBOR dual-track violations based on unique 
fact patterns. This case deals with the subset of cases that happen 
to arise during the above-referenced one-year sunset of certain 
HBOR provisions beginning January 1, 2018, through December 
31, 2018. The Defendants claimed that the Borrower had not al-
leged a viable dual-track cause of action since the relevant code 
section had sunset and therefore her claims should be abated. The 
trial court agreed, but the Court of Appeal ultimately reversed. 

There is relevant case law covering 2018 when the initial version 
of HBOR sunset and the separate set of statutes that were also 
drafted at the inception of HBOR, immediately went into effect. 
The Court of Appeal highlights this in its opinion, noting that “… 
it is inaccurate to suggest that, as of 2018, the HBOR no longer 
prohibited dual tracking (which is what the trial court implies in 
stating that former section 2923.6 dropped the prohibition) … 
The dual-tracking prohibition was simply moved to another code 
section at that point, and most of its provisions were retained.” 
The Court then reviews the relevant cases that have dealt with 
this gap. “Jacobik and Haynish … focus on whether former sec-
tion 2924.11, subdivisions (a)–(f), the 2018 successor statute to 
the original version of section 2923.6, subdivisions (c)–(h), con-
stituted a substantially similar continuation of the original dual 
tracking ban and therefore should be taken as evidence of a legis-
lative intent to “save” dual tracking claims that arose in the years 
2013–2017.”1 According to the Court of Appeal, “there is a split 
in the federal authority on this point, with some federal courts—
including the Ninth Circuit, in an unpublished memorandum 
opinion—holding to the contrary.2 Travis, which was also decided 
in 2018, applies the principle that “‘when a statute is repealed 
without a saving clause and as a part of the same act it is simulta-
neously re-enacted in substantially the same form and substance, 
all rights and liabilities which accrued under the former act will 
be preserved and enforced.’” The Court of Appeal chose to follow 

Travis and based on the Borrower’s allegations, believes that she 
adequately stated a violation of the no dual-track provisions. 

Allegations of Failure to Provide Statutory Mailings

One final cause of action worth reviewing, among the many oth-
ers, is the allegation that the Borrower never received a copy of 
the statutory Notice of Default or Notice of Sale. The Mortgage 
Servicer Defendant argued that non-judicial foreclosure sales are 
to be afforded a common law presumption that they were “con-
ducted regularly and fairly” that can only be rebutted by “sub-
stantial evidence of prejudicial procedural irregularity.”3 The 
Mortgage Servicer Defendant cites to the timing of one of the 
Borrower’s bankruptcy filings just days before the scheduled sale 
to implicate her knowledge. The Court of Appeal recognized this 
as a “reasonable inference,” but was not convinced. 

Unlike the causes of action discussed above, this one does not fall 
under HBOR’s statutory scheme and is therefore not subject to 
the same damage provisions. But the Court notes that due to the 
general restrictions in place against suing to set aside a completed 
non-judicial foreclosure sale to a bona fide purchaser, “[w]here 
the trustor is precluded from suing to set aside the foreclosure 
sale, the trustor may recover damages from the trustee” for con-
ducting the sale in violation of section 2924b.4 Therefore, “[t]he 
enhanced damages and attorney fees that the Legislature selec-
tively made available for listed violations under the HBOR may 
not be recovered were [Borrower] to prevail on this claim, but the 
full spectrum of tort damages is recoverable.”5 

This is yet another example of a procedural hurdle facing trustees 
and mortgage servicers alike, where it’s difficult to counter against 
empty allegations of insufficient notice on demurrer. Certainly Af-
fidavits of Mailing and Posting along with other supporting evi-
dence is available, but the inability to use them as a shield during 
the demurrer stage can be a frustrating and expensive reality. 

Conclusion

As mentioned at the outset, there are many other causes of action 
that were not discussed in this article. This case highlights the dif-
ficulty facing loan servicers in prevailing on demurrers where the 
borrowers raise HBOR allegations, which often demand fact-spe-
cific determination. In one final plug, be sure to mark your calen-
dars to attend the upcoming 47th Annual UTA Education Confer-
ence for a full discussion of this case and many others during the 
case law update panel.
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1 Jacobik v. Wells Fargo Bank, N.A. (N.D.Cal., Mar. 7, 2018, No. 17-cv-05121-
LB) 2018 U.S.Dist.Lexis 37589, and Haynish v. Bank of America, N.A. (N.D.
Cal., May 31, 2018, No. 17-cv-01011-HRL) 2018 U.S.Dist.Lexis 91274

2 Travis v. Nationstar Mortgage, LLC (9th Cir. 2018) 733 Fed.Appx. 371, 376.)
3 Melendrez v. D & I Investment, Inc. (2005) 127 Cal.App.4th 1238, 1258.
4 Moeller, supra, 25 Cal.App.4th at p. 832, citing Munger v. Moore, supra, at 

pp. 9, 11.)
5 § 3333; see Miles v. Deutsche Bank National Trust Co., supra, 236 Cal.

App.4th at p. 409.

Andrew J. Boylan, Esq. is Compliance Partner with McCarthy & 
Holthus, LLP, a multi-state law firm representing financial insti-
tutions in a variety of banking law matters in California, Wash-
ington, Oregon, Idaho, Arizona, Nevada, New Mexico, Texas, 
Arkansas and Colorado. He is admitted to practice law in the 
States of California and Washington. Andrew has been an hon-
ored recipient of the UTA New Member of the Year and Phil 
Adelson Awards. He is currently serving his second term on the 

Board of Directors for the UTA. 
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The Push and Pull Between
Employers and Employees
It’s a new world in the workplace. Between
‘the great resignation’, working remotely
vs. in the office, millennial’s expectations
and how to react to it, there are a bevy of
new issues that seem to have cropped up
all at once. This session, led by an expert
in client training and compliance
techniques, will address how management
can handle and address the new workplace
world.

AUGUST 23, 2022

https://utaconference.com/

9:00 AM - 10:00 AM

DENNIS A. DAVIS, PH.D.
Ogletree Deakins

47th Annual UTA Education Conference & Tradeshow 
August 21-23, 2022 

Las Vegas South Point Hotel
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Role of Trustee at Issue in CaliforniaRole of Trustee at Issue in California
By Michael Belote, Esq., California Advocates, UTA California LobbyistBy Michael Belote, Esq., California Advocates, UTA California Lobbyist

Probably as long as nonjudicial foreclosure has existed in Cali-
fornia, bills have been introduced to refine the process. Many 

of those bills have been sponsored by the California Trustees 
Association, and now, United Trustees Association. But never in 
memory has the basic role of the trustee been the focus as it is 
now in SB 1323.

Previous columns have reported briefly on SB 1323, carried by 
state Senator Bob Archuleta from Pico Rivera in Los Angeles 
County. The bill basically creates a second path during foreclo-
sures, adding an “equity sale” process managed by the trustee. 
For every residential foreclosure, the trustee would be required to 
engage an independent appraiser to value the property.  If the val-
uation reveals that the owner has greater than 10% percent equity, 
taking into account all liens and encumbrances, the trustee would 
be required to engage a “realtor”, market the property through a 
multiple listing service, evaluate offers received, and select an of-
fer after considering a variety of factors, including contingencies.
Then sell the house.

If the trustee does not receive “qualifying” offers during the ini-
tial period, the bill establishes a sort of waterfall where the price 
would be reduced by 4% to 6% for up to 4 30-day periods. The 
trustee would be liable for wrongful foreclosure for any violations 
of the procedures set forth in the bill. Although the initial version 
of the bill provided no compensation to the trustee for these real 
estate management functions, as amended on May 10 the trustee 
is entitled to “compensation for reasonable costs imposed by this 
section.”

Normally in Sacramento when an interest group opposes a bill 
but indicates that it “isn’t about the money”, of course it is about 
the money.  But in this case UTA’s opposition to SB 1323 ISN’T 
ABOUT THE MONEY! UTA member trustees and lawyers, led 
by Legislative Committee leaders including Michelle Mierzwa 
and Andrew Boylan, have identified countless issues with the pro-
posal. There literally is not space in this column to discuss them 
all, but here are a few: What about the rights of the homeowner 
while all of this is occurring? Who exactly is the “realtor’s” cli-
ent in this transaction? Does the trustee even have the power to 
sell the house without the involvement of the homeowner? Who 
will perform the required disclosures? What if the owner will not 
allow appraisers, inspectors, and potential buyers into the home? 
What happens when the successful bidder takes possession and 
finds a home gutted by the former trustor? Will title companies 

insure these transactions? What about liability for the trustee for 
allegedly selecting the wrong appraiser, realtor, or successful bid?

At the hearing on SB 1323 in the Senate Judiciary Committee, 
proponents presented testimony from an elderly widow who in-
dicated (by all accounts truthfully) that she lost a home she had 
owned for many years in San Francisco, worth nearly $1 million, 
with an unpaid principal balance of $51,000, and received surplus 
proceeds (this is not a typo) of one cent. Members of the Judicia-
ry Committee, many of whom are quite sophisticated lawyers in 
their own right, expressed both great empathy for the widow, but 
also considerable skepticism about the provisions of the bill.

UTA is part of a very large coalition of organizations opposed to 
SB 1323, including banks, mortgage banks, credit unions, title 
companies, and others. So far the California Association of Re-
altors has not taken a position. There also is a large coalition of 
consumer groups in support.  On May 25 the bill was passed by 
the Senate on a vote of 30-9; it is now the property of the Assem-
bly Judiciary Committee and will next be heard before the end of 
June.

There is an old saying that “bad facts make bad law”. According 
to that redoubtable source Wikipedia, “The phrase means that an 
extreme case is a poor basis for a general law that would cov-
er a wider range of less extreme cases”. Proponents of SB 1323 
certainly presented an extreme case, and the author of the bill, 
Senator Archuleta, is an honorable man well-liked by his peers. 
He also is a real estate broker by occupation.

 SB 1323 is likely to change considerably in the Assembly, but if 
this bill does not demonstrate the importance of UTA’s legislative 
program in the various states, it would be hard to think of a better 
example.

Michael Belote has represented the United Trustees Associa-
tion for 26 years before the California legislature and state 
regulators. Mike’s activities in the legislative process have 
spanned a broad array of issues, including financial services, 
real estate, health care, and the judiciary and local govern-
ment. He can be emailed at mbelote@caladvocates.com.
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State News

Most of you are familiar with the recurring discussions in 
Washington State among stakeholders about trustees – how 

the industry is regulated, whether trustees should be licensed, do 
trustees remain independent during the nonjudicial foreclosure 
process.  The industry has responded effectively for years that 
trustees in Washington follow the law, remain independent, and 
are a critical link in the nonjudicial foreclosure process.

In an attempt to bring finality to these questions, the Washing-
ton Legislature included funding in the final budget agreement 
to study the work of trustees operating in Washington State.  The 
budget directive (found in SB 5693 in Section 152) states:

NEW SECTION. Sec. 152. A new section is added to 2021 c 334 
(uncodified) to read as follows: FOR THE DEPARTMENT OF 
FINANCIAL INSTITUTIONS Financial Services Regulation State 
Appropriation. . . .. . . $140,000 TOTAL APPROPRIATION

The appropriation in this section is subject to the following condi-
tions and limitations: The entire appropriation is provided solely 
for the department of financial institutions to conduct a survey 
of foreclosure trustees doing business in the state of Washington 
for owner-occupied residential real property between January 1, 
2017, and December 31, 2019.

(1) The survey must include:

•	 The name and place of business of the trustee, its owner, 
and any affiliated firms or businesses that do business in 
Washington; 

•	 The number of notices of trustee sale filed each year for 
each beneficiary;

•	 Templates without personally identifiable information of 
all notices sent to borrowers within the survey period; 
and

•	 Samples of service contracts between the trustee and 
each beneficiary.

(2) By January 1, 2023, the department of financial institutions 
shall submit a report to the legislature on the results of the survey 
and include a discussion of the regulation of foreclosure trustees 
in Washington’s nonjudicial foreclosure system.

The Department of Financial Institutions (DFI) has reached out 

to the United Trustees Association to discuss their intentions and 
structure of the study.  The agency will be focused on this specific 
language in the proviso : “… a survey of foreclosure trustees do-
ing business in the state of Washington for owner-occupied resi-
dential real property between January 1, 2017, and December 31, 
2019.”

Since the mid-2000’s, UTA members have educated Washington 
lawmakers on the role of trustees in the nonjudicial foreclosure 
process.  While foreclosure trustees have worked for decades in 
Washington, specific focus on the role of the trustee has grown 
since the housing market crash in 2008-2010.  While most law-
makers understand the role of the trustee in foreclosure, other 
stakeholders continue to allege shady practices within the indus-
try.   Lawmakers hope that this study, completed by an impartial 
third-party agency, will put these assertions to rest.

The Department of Financial Institutions (DFI) has already re-
quested a meeting for late June with trustees operating in Wash-
ington.  An agency that primary works with state-chartered finan-
cial institutions, DFI wants to better understand the roll of the 
trustee in the nonjudicial process.  This agency will provide an 
impartial forum to survey trustees and review the laws that spe-
cifically regulate the industry.  In a report back to the Legislature 
in January 2023, DFI will provide their analysis of how trustees 
operate in Washington and whether current regulations are suffi-
cient or need improvement.  It is not the roll of DFI to look at the 
larger nonjudicial foreclosure process.

UTA needs your help as we work through this survey process.  
Those UTA members that operate in Washington will need to pro-
vide some data as appropriate to DFI and help answer their ques-
tions.  Additionally, we would ask for trustees to participate in 
meetings with DFI staff to provide more details about trustee op-
erations and your role in the nonjudicial process.  It is NOT nec-
essary for you to provide details that are privileged or proprietary 
– this is not an audit of your individual firms or an inquisition of 
the industry as a whole.  This is, instead, intended to be a review 
process by a state agency to answer some of the long-standing 
questions about how trustees are properly regulated and follow 
the nonjudicial foreclosure laws.

This is also your opportunity as trustees to talk about the work 
you do as the impartial, third party in the foreclosure process.  

Washington State Agency Will Spend the Summer Reviewing Trustee Washington State Agency Will Spend the Summer Reviewing Trustee 
PracticesPractices
By Holly Chisa, HPC Advocacy, UTA Washington State LobbyistBy Holly Chisa, HPC Advocacy, UTA Washington State Lobbyist
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UTA knows our members are proud of the work you do to ensure 
nonjudicial foreclosures proceed correctly and within the law.  We 
know you have taken actions to halt incorrect foreclosures and 
assisted homeowners as you have also worked with beneficiaries.  
This is the time to talk about the role of the trustee, how you 
are licensed and regulated, and your commitment to ensuring that 
foreclosures are completed correctly and.  This is also an oppor-
tunity to discuss the value of the nonjudicial foreclosure process 
both for homeowners and beneficiaries in keeping these issues out 
of the judicial system.

UTA will be heavily involved in this process as well, attending 
all meetings and participating in discussions as appropriate.  If 
you’ve got questions of DFI we’re happy to assist with connect-
ing you to the right agency folks to find you answers.  This report 
should provide trustees the opportunity to bring finality to the 
years of questions about what you do and how you do it.  We look 
forward to educating DFI and lawmakers about the regulations of 
trustees and the impartial work you do in the foreclosure process.

Holly Chisa is UTA’s Washington Lobbyist. She has over 15 
years of political experience, including campaign work and in-
dividual work as staff with Members of the Washington Legis-
lature and the U.S. Congress. She can be reached at hollychi-
sa@hpcadvocacy.com.
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ROB ANDERSON

Show Me The Money: An Evening
of Dinner, Networking, Friendship,
Magic … and Limbo!

Our Polynesian-themed night of roving dining and networking
includes a limbo competition, hula dance instruction, and awards
for the craziest Hawaiian shirt.

We’ll also have Rob Anderson, one of Las Vegas’ finest magicians,
for an exclusive 30-minute ‘Show Me The Money’ performance. So
put on your grass skirts, and get ready to have fun, and of course,
bid on UTA’s always great Silent Auction items

AUGUST 22, 2022

https://utaconference.com/

6:00 PM - 9:00 PM

47th Annual UTA Education Conference & Tradeshow 
August 21-23, 2022 

Las Vegas South Point Hotel
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2022 Utah & Idaho Legislative Changes Affecting Default Mortgage 2022 Utah & Idaho Legislative Changes Affecting Default Mortgage 
ServicingServicing
By Brigham J. Lundberg, Esq., Lundberg & Associates, PCBy Brigham J. Lundberg, Esq., Lundberg & Associates, PC

With the New Year came a methodical recommencement of 
default mortgage legal work, much of which had been on 

hold for the prior two years. Given the stark lack of foreclosures 
and evictions over the preceding 22 months, it was no surprise 
that most legislation introduced in the Utah and Idaho legislative 
sessions commencing in early 2022 had little to do with default 
mortgage servicing. However, a few pieces of legislation are 
worth noting, to ensure that your entity remains in compliance 
with Utah and Idaho state law, as it relates to mortgage defaults 
and associated legal work. Summaries of the pertinent bills are 
provided below with their respective effective dates.

IDAHO SENATE BILL 1355

Foreclosed-Out Junior Lienholder Notification Requirements 
– Effective 7/1/2022

Senate Bill 1355 establishes a required notification process for a 
credit transaction that is secured by a subordinate lien on real prop-
erty when the senior mortgage or other senior secured interest on 
real property is foreclosed. These notification requirements apply 
only to loans originated on or after July 1, 2022 that are secured 
by subordinate liens on a borrower’s principal residence—mainly 
home equity loans and other second mortgages. Specifically, if a 
senior mortgage is foreclosed and a consumer is in default on a 
junior lien, then within 90 days after the foreclosure sale date, the 
sold-out junior lienholder must send to the consumer’s last known 
address a written notice of the consumer’s continuing liability un-
der the outstanding obligation. The statute requires such notice to 
include the following statement:

“Your liability under this account is subject to a statute of 
limitations, which may bar recovery after a date certain. 
This notification is not intended to provide legal advice, 
and you should seek your own legal counsel to deter-
mine your rights and obligations.”

Additionally, if the foreclosed-out junior lienholder were thereaf-
ter to sell or assign the loan obligation, the new creditor or assign-
ee must send written notice to the consumer, at the consumer’s 
last known address, notifying the consumer of his continuing ob-
ligation under the outstanding obligation, and such notice must 
also contain the boilerplate statement listed above. Interestingly, 

the legislation states that a party’s failure to provide the notice 
required by this legislation will not invalidate or otherwise alter or 
impair a creditor’s right to attempt to collect the obligation owed 
by the consumer.

Impact Analysis: The idea behind this law was to make sure 
consumers understand they are still liable for loans secured by 
a junior mortgage even though the property has been foreclosed 
by the senior lienholder. In 2021, an Idaho bill was introduced 
that would have required foreclosed-out junior lienholders to file 
a lawsuit on the debt within 90 days after the senior lien foreclo-
sure. That 2021 bill was not passed.

Rather than being required to file suit within 90 days, section 
2(a) of this new law requires the foreclosed-out junior lienholder 
to send a notice to the borrower essentially letting the borrower 
know that he/she still owes the debt. The notice is required if the 
consumer/borrower is in default on the obligation. A summary of 
obligation and amount owed (whether accelerated or not) is prob-
ably necessary, along with the required boilerplate notice about 
the statute of limitations.

Servicers have inquired as to whether the servicer or local counsel 
should send this notice. That decision probably depends on the 
circumstances of each case. If local counsel has been referred the 
junior position loan to monitor the senior lien foreclosure, then lo-
cal counsel would be in a position to send the notice after the fore-
closure sale. Often, however, there is no local counsel assigned 
to a junior position lien when the senior lien forecloses, and thus 
the lender or servicer would need to send the notice. The senior 
lien foreclosing attorney does not send the notice; it is the lender/
servicer of the junior loan interest that bears this responsibility.

Moreover, section 2(b) of the new law requires a similar notice to 
be sent any time the account is sold or assigned. We interpret this 
to mean a sale or assignment of the account itself, and not merely 
a transfer of the servicing rights. Again, the logic seems to be 
that the notice tells the borrower that the borrower remains liable 
for the debt even though the collateral has been foreclosed by a 
senior lienholder and the debt has been sold or assigned to a new 
creditor. The boilerplate statute of limitation language must also 
be included with any sale/assignment notification.
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UTAH SENATE BILL 80

Real Property Recording Amendments – Effective 7/1/2022

Senate Bill 80 codifies a long-practiced requirement for (i) a le-
gal description of real property and (ii) a tax parcel identification 
number, if one exists, to be included in any document to be re-
corded with a county recorder. This legislation is meant to assist 
county recorders by codifying their best practice requiring legal 
descriptions and tax parcel ID numbers to be included in all doc-
uments for recording. This will aid county recorders in more ac-
curately abstracting documents to the relevant parcels. It will also 
limit some parties’ practice of omitting legal descriptions and tax 
parcel ID numbers by simply referring to other previously record-
ed documents on the same property (e.g., Assignment of Trust 
Deed referring to previously recorded Deed of Trust, but not in-
cluding a legal description).

Impact Analysis: Many law firms and title providers already in-
clude legal descriptions and tax parcel ID numbers on all their 
documents to be recorded. Lenders and loan servicers that uti-
lize vendors to draft foreclosure documents for recording (e.g., 
Assignments) will want to verify that their vendors are properly 
including legal descriptions and tax parcel ID numbers in all doc-
uments for recording in Utah. 

UTAH HOUSE BILL 276

Joint Tenancy Presumption Amendments – Effective 5/4/2022 

House Bill 276 clarifies the joint tenancy presumption regarding 
ownership interests in real estate in the state of Utah. Since 1997, 
Utah law has stated that an ownership interest in real estate grant-
ed to two persons designated as husband and wife in the granting 
documents is presumed to be a joint tenancy with rights of sur-
vivorship unless severed, converted, or otherwise expressly de-
clared. Beginning May 4, 2022, the law now states that the same 
joint tenancy presumption is granted to 2 persons designated as 
spouses in the granting documents.

UTAH HOUSE BILL 291 

Real Estate Interest Termination Amendments – Effective 
5/4/2022 

House Bill 291 amends provisions related to the termination of 
an interest in real estate, including the disclosing of a termination 
of interest upon the death of a tenant. This legislation expands 
Utah Code section 57-1-5.1, which previously stated that certain 
interests in real estates may be terminated by recording with the 
county an affidavit describing the death of the owner whose inter-

est is being terminated. The new version of section 57-1-5.1 now 
states that termination of a joint tenancy, tenancy by the entirety, 
or life estate interest in real estate automatically terminates upon 
the death of a tenant holding the interest, and that such termina-
tion may be disclosed by recording an affidavit with the county 
recorder. This bill also describes the necessary elements of and 
provides suggested language for such an affidavit. Finally, the bill 
indicates that a determinable or conditional interest in real estate 
may also be terminated by an affidavit, provided that the affidavit 
includes certain necessary information.

UTAH SENATE BILL 227

Utah Consumer Privacy Act – Effective 12/31/2023

Senate Bill 227 applies to controllers or processors that do busi-
ness in Utah or produce a product or service that is targeted to 
consumers who are Utah residents; have annual revenue of $25 
million or more; and either (a) control or process personal data 
of 100,000 or more consumers in Utah during a calendar year, or 
(b) derive over 50% of the entity’s gross revenue from the sale of 
personal data and control or process the personal data of 25,000 
or more consumers. The law does not include a private right of 
action; rather, it will be enforced by the Utah Attorney General’s 
office. To give organizations a chance to adapt to the new require-
ments, the law will not go into effect until December 31, 2023.

The law vests consumers with the right to confirm whether a 
controller is processing their personal data, access and deletion 
rights, and opt-out rights. It requires controllers and processors 
to provide notice that (1) identifies categories of and purposes for 
which personal data are processed, (2) informs consumers how 
they may exercise a right, (3) categories of personal data the con-
troller shares with third parties, and (4) the categories of third 
parties with whom the controller shares personal data. The law 
also includes a 30-day right to cure. Moreover, the law neither 
vests the Attorney General with rulemaking authority, nor does 
it provide consumers the ability to opt-out of processing using a 
global privacy control.

While the Utah law will likely not significantly change compli-
ance requirements for businesses subject to the similar privacy 
laws (in states such as California, Colorado, or Virginia), it will 
create new obligations for some companies.  It also serves as a 
reminder that states will continue to take different approaches, ex-
panding the patchwork of varying legal requirements in the priva-
cy field. Lenders and loan servicers will want to ensure that their 
privacy practices comply with Utah’s newly enacted law.
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Additional Information

For any questions regarding this article or the new laws sum-
marized herein, please contact Brigham J. Lundberg, Managing 
Attorney of Lundberg & Associates, PC at brigham.lundberg@
lundbergfirm.com. 

Mr. Lundberg currently serves as President and Managing At-
torney for Lundberg & Associates. His practice includes repre-
senting financial institutions, lenders, and mortgage servicers 
in business and real estate litigation, title disputes, regulatory 
compliance, and a variety of foreclosure, creditors’ rights, col-
lection, and eviction matters. He can be reached at brigham.
lundberg@lundbergfirm.com.
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Mechanic’s Liens in Arizona on Residential PropertyMechanic’s Liens in Arizona on Residential Property
By Christopher McNichol, Esq., Gust Rosenfeld P.L.C.By Christopher McNichol, Esq., Gust Rosenfeld P.L.C.

Arizona, like most states, affords special rights by way of stat-
ute to contractors who provide labor, services or materials to 

a construction project on a property, in order to better assist them 
in getting paid for their efforts.  The key component is the ability 
to record a lien against the property for the value of their work, 
i.e., a so-called mechanic’s or materialman’s lien.  These laws are 
found at Arizona Revised Statutes Section 33-981 et seq. 

There are a number of hoops that a claimant must jump through 
in order to secure and pursue such a lien, including: (i) sending 
a statutory notice to the owner, any construction lender and any 
original contractor within twenty days of that claimant’s first com-
mencement of work on the property, (ii) recording the lien within 
the specified statutory time period (which varies, but for most is 
generally 120 days after completion), and (iii) filing a lawsuit to 
foreclose the lien within six months of its recording.  

On commercial properties, these lien rights are available to any 
contractor who has worked on the property, including subcontrac-
tors who might have no direct connection with the owner of the 
property.

Mechanic’s liens may also be recorded against residential prop-
erties.  However, the parameters are more narrowly prescribed. If 
the property is a single one- or two-family dwelling, including 
a condominium, a lien is only available to a contractor who has 
“executed in writing a contract directly with the owner-occupant” 
of the property.   In other words, a subcontractor whose written 
agreement is only with the general contractor, and not the owner, 
does not have the ability to lien the residence.  The general con-
tractor under direct contract with the owner would, by contrast, be 
entitled to such a lien.

This statutory shield for the owner cannot be waived.  However, 
the owner must also be the “occupant” of the property in order to 
insulate the property from such a lien, i.e., the owner resides or 
intends to reside in the residence.   A rented-only house would be 
treated as with commercial property as regards lien rights. 

These statutes only deal with the lien rights.  Any contractor who 
has not been paid retains the ability to pursue a claim in court for 
money damages for, example, breach of contract.

Mechanic’s liens in Arizona can be complicated, involving var-
ious preliminary notices, waivers, bonds, lien priorities, title in-

surance claims, etc.  As always, if there are questions, it is best 
to consult. 

Christopher McNichol concentrates his practice on commer-
cial and real estate transactions, including the sale and pur-
chase, development, lease, title insurance and construction is-
sues, and related litigation in these areas. In addition, Chris 
handles creditors’ rights matters, including loan workouts, ju-
dicial and nonjudicial foreclosures, deeds in lieu, receiver-
ships, deficiency and guarantor actions, and bankruptcy. He 

can be reached at mcnichol@gustlaw.com.
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The borrowers paid the $4,400 and then reset their payment sched-
ule to once per month. In February 2020, the borrowers applied 
for a loan, through another lender, to close escrow on the purchase 
of a new home. The borrowers’ loan was rejected due to Cenlar 
continuing to “misapply payments and report late payments to 
credit.”  The borrowers alleged that Cenlar continued to report the 
account as “past due” and “posted monthly negative and deroga-
tory credit on their credit reports.”  Despite submitting disputes 
to Cenlar, the borrowers alleged that Cenlar continued “to report 
negative credit and multiple missed mortgage payments.” 

Citibank’s Liability

As a threshold matter, the Court granted lender Citibank’s Mo-
tion to Dismiss finding that as to each of the alleged claims for 
breach of contract, negligence, and negligent misrepresentation, 
the borrowers’ First Amended Complaint (“FAC”) did not “con-
tain sufficient factual matter, accepted as true” to plausibly allege 
that Citibank agreed to anything during the September 22, 2019 
phone call.  The FAC states that Citibank’s employee “assisted 
with contacting a Cenlar representative,” but does not contain any 
factual allegations demonstrating what the Citibank representa-
tive said or did during or after the call that would show Citibank’s 
involvement in the purported September 22, 2019 agreement.

Cenlar’s Liability

A.  Negligence 

The Court dismissed the borrowers negligence claim against Cen-
lar citing the recently decided California Supreme Court decision 
Sheen v. Wells Fargo Bank, N.A. (2022) 12 Cal. 5th 905 for the 
well-known principle of state law that a lender or servicer owes 
no duty of care in its “customary role in arms-length lending and 
servicing.  The Court found that although borrowers alleged Cen-
lar owed them a “duty of care under the circumstances”, the bor-
rowers did not sufficiently allege what the “circumstances” were 
beyond those of Cenlar’s customary role in lending and servicing 
that call for a duty or even what Cenlar had a duty to do. 

Additionally, the Court found that the borrowers’ allegations did 
not overcome the “economic loss doctrine” which bars negligence 
claims for purely economic losses as their allegations were insuf-
ficient to state a negligence claim independent of the mortgage 
contract. 

B.  Negligent Misrepresentation

The Court dismissed the borrowers’ negligent misrepresentation 
claim against Cenlar finding that the borrowers failed to suffi-
ciently allege a claim for negligent misrepresentation that was 
distinct from their claim for breach of contract. The borrowers 
only alleged “misrepresentations” that were promises Cenlar 
made as part of the purported contractual agreement. These were 
not misrepresentations of a “past or existing material fact,” rather 
they were allegedly false promises of future action, which cannot 
form the basis for a negligent misrepresentation claim.

C.  Fair Credit Reporting Act Preeemption 

Cenlar attempted to successfully argue that to the extent borrow-
ers’ remaining breach of contract claim was based on inaccurate 
reporting, it was preempted by the Fair Credit Reporting Act 
(“FCRA”), 15 U.S.C. § 1681.

Courts reason that a breach of contract claim is not preempted 
by FCRA section 1681t(b)(1)(F) because that “provision prohibits 
only legal duties ‘imposed under the laws of any State,’ whereas 
requirements voluntarily assumed by contract are not imposed 
under state law.”  Rex v. Chase Home Fin. LLC, 905 F. Supp. 2d 
1111, 1152 (C.D. Cal. Nov. 19, 2012)

Here, because Cenlar allegedly imposed upon itself the require-
ment that it would stop inaccurately reporting negative credit, 
the requirement was not imposed by state law.  Accordingly, the 
Court found that borrowers’ remaining breach of contract claim 
was not preempted by the FCRA.

D.  Breach of Contract

In support of dismissal of the breach of contract claim, Cenlar first 
argued that the alleged oral agreement on September 22, 2019 was 
within the statute of frauds (Cal. Civ. Code § 1624), and required 
a signed writing because the agreement was an attempt to modify 
the mortgage loan by changing the process for loan payments.  

However, citing In Re Marriage of Benson, 36 Cal. 4th 1096, 1108 
(2005), the Court found that due to sufficient allegations by the 
borrowers’ of “unconscionable injury” and “part performance”, 
the alleged oral agreement fell within the part performance excep-
tion to the statute of frauds, and that Cenlar was estopped to assert 
the statute of frauds as a defense.

The Court found that borrowers alleged they paid the agreed upon 
$4,400 and changed their payment schedule to once a month in 
accordance with the oral agreement. Further, borrowers’ allega-
tions that Cenlar was still making negative credit reports, two 

Contractual Liability…Continued From Page 1Contractual Liability…Continued From Page 1
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years after the purported agreement to stop, and that they were 
unable to obtain approval for another loan sufficiently established 
unconscionable injury. 

Finally, citing First Com. Mortg. Co. v. Reece, 89 Cal. App. 4th 
731, 745 (2d Dist. 2001), the Court found that the borrowers suf-
ficiently alleged facts supporting each element of a contract claim 
under California law, and Cenlar did not argue otherwise.  The 
borrowers alleged that the September 22, 2019 agreement consti-
tuted a contract, and that they performed their part of the contract 
by making the necessary payments and resetting their payment 
schedule. The borrowers alleged Cenlar was in breach of the con-
tract when it continued to misapply payments, report negative 
credit, “threaten other legal actions,” and “engage in ongoing and 
constant harassment of plaintiffs.”  The borrowers also sufficient-
ly pleaded resulting harm by alleging denial of another loan due 
to negative credit. 

As a result the Court denied Cenlar’s motion to dismiss the bor-
rowers’ breach of contract claim

Bottom Line:  Creditors and trustees should continue to exercise 
extreme caution during telephone conversations with borrowers.  
At a minimum, if possible, a disclaimer should be stated at the 
commencement of any telephone conversation that that any state-
ments made during the conversation are not binding on the parties 
unless and until confirmed in a writing executed by all parties to 
the conversation.    

1 There are numerous articles “on the web” (not authored by lenders or ser-
vicers) which promote this type of  payment arrangement on the ground that 
it may ultimately result in savings to a borrower of “thousands of dollars in 
interest” over the life of a loan. 

James F. Lewin is counsel with The Mortgage Law Firm, PLC 
with offices in Arizona, California, Hawaii, Oklahoma, Ore-
gon and Washington.  James represents trustees, mortgage 
lenders, servicers and investors in foreclosure and bankruptcy 
litigation in state and federal courts with approximately twen-
ty (20) years of experience. James is admitted to practice in 
the states of California and Washington and before the 9th 

Circuit Court of Appeals. He may be reached at (619) 694-4607 or at james.
lewin@mtglawfirm.com.
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